in  business.     In Hall Coal Company,  1 IBMA 175,   79 I.D.  668,   1971-1973  CCH
OSHD par.   15,380  (1972),   the Commission's  predecessor,   the Interior Board  of
Mine Operations Appeals, held that evidence relating to whether a penalty will
affect  the ability o.f  the operator  to remain in business is within the  opera-
tor's  control,  and therefore there is a presumption that  the operator will
not be  so affected.     I find,   therefore,   that a civil penalty otherwise  prop-
erly assessed in this proceeding will not impair the Respondent's ability  to
continue in business.

VI.     Petitioner's March 20,  1980,  Motion to Dismiss

On or around January 14,  1980,   the Petitioner requested advice  from its
Arlington,   Virginia,   office as to whether the MSHA/OSHA Interagency Agreement,
see 44   Fed.   Reg_.  22827   (April 17,  1979),   and an August 3,   1979,   interpretive
memorandum issued by the Administrator for Metal and Nonmetal Mine  Safety and
Health,   transferred all aspects of the Respondent's operation,   other  than  the
quarry,   to OSHA.    As a result of this inquiry,   the Petitioner filed a motion
and  supporting memorandum on March 20,  1980,  praying  for  the vacation and
dismissal  of the following citations:

Citation No.                        Date                         30 C.F.R.   Standard

368863                          11/30/78                                56.14-1

368877                          11/30/78                               56.11-2

368885                12/06/78                                         56.14-1

368886               12/06/78                                         56,14-1

368888                12/06/78                                         56.14-1

368889                12/06/78                                         56.14-1

The memorandum in support  of  the motion to dismiss  states,   in part,   as
follows:

Petitioner has filed proposals for assessment of  penalty
alleging violation of regulations promulgated  pursuant  to  the
Federal Mine Safety and Health Act of 1977.     In the course
of its enforcement 'activities,   the Mine Safety and Health
Administration entered into an Interagency jurisdictional
agreement with the Occupational Safety and Health
Administration.     Interpretation and application of  this
agreement has proved difficult especially with respect  to
refractories located on mine property.     A reinterpretation
of  the application of the agreement to the Respondent's
Quarry and Plant necessitates dismissal and vacation of   the
following citations:    368863, 368877,  368885,  368886,  368888,
368889.    Dismissal is consistent with the attached memorandum.

Attached  thereto is a copy of a February 28,   1980,  memorandum from
Donald R.  Tindal,  Counsel  for General Legal Advice,  Mine  Safety and Health,
to Associate Regional Solicitor William S.  Kloepfer,   concerning  the  proceed-

in Secretary of Labor y.   Basic Refractories,  Docket Nos. VINC 79-199-PM,
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